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How To Reason Your Way Through The
ttReasonable Wear and Tear?? Exception

Typically commercial leases contain an
obligation on the part of the tenant to repair its
leased premises. Tenants frequently amend
this obligation to exclude responsibility for
"reasonable wear and tear." This standard of
repair comes into sharp focus when the term
expires and the landlord assesses the condition
of the premises in order to relet it. If a
landlord has agreed to the "reasonable wear
and tearl' exception, it might find itself facing
unanticipated repairs.

The definition of "reasonable wear and
tear" is well established in English common
law as contemplating the reasonable use of the
leased premises by the tenant and the ordinary
operation of natural forces related to that use.
The term is limited to direct results of
reasonable conduct on the part of the tenant.

Interestingly, the tenant bears the onus to
prove "reasonable wear and tear". The courts
take into account the age of the premises, the
length of the tenant's possession, the nature of
the premises, the nature of the use intended by
the parties and the actual use of the premises.

Canadian courts have adopted the English
approach to the phrase. For example, in one
case, the Ontario Court of Appeal reviewed a
tenant's obligation to repair an industrial
building. It held that the exception for
reasonable wear and tear was qualified by
reference to the age of the building. The fact
that the building was new and in impeccable
condition at the start of the lease did not mean
that after a ten year tenancy the tenprylt was
required to return the premises in thq same
condition as it was in on the first day of
occupancy.

In terms of the context, i.e. the permitted
use under the lease, there has been some
divergence in the analysis by Canadian courts.
ln one striking case, a tenant used its premises
for manufacturing wax-coated drinking cups.
The process caused wax to accumulate on the
walls of the premises. Although the tenant
scraped the walls regularly, the wax
penetrated the brick surfaces and at the end of
the term, the walls could not be restored (as
paint would not adhere to them). The court
refused the landlord's claim for damages,
noting that the damage was within the
permitted use of the premises.
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