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Can Commencement Dates be Contingent on
Uncertain Events?

One of the essential requirements for a valid lease
has always been an identifiable commencement
date. A longstanding common law principle holds
that the commencement date cannot be based on the
occurrence of an event that is to occur at some
unspecified time in the future (such as the issuance
of a building permit). However, in some situations,
such as leases for unconstructed premises, it is
necessary for the commencement date to be
contingent on a future event. To create a valid lease
in these circumstances, parties have pegged the
commencement date to occur on the earlier of a
fixed future "outside" date and the occurrence of
the future event, be it the expiration of a fixturing
period or the opening for business by the tenant in
the premises. But, what happens if the
commencement date has not been structured in this
manner and is contingent on the occurrence of
events with uncertain dates?
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Longer an Essential Term?

In the 1981 Ontario Court of Appeal case of
Canada Square Corp. et al. v. Versafood Services
Lid. et al., the landlord planned to construct a
commercial building and approached a tenant to
operate a rooftop restaurant in it. The parties
signed a lease for a period of 30 years, which was
to commence once the building was substantially
completed. As the building neared completion, the
tenant delivered a letter to the landlord stating that
it did not have the resources to proceed with the
restaurant project. The landlord brought an action
against the tenant for breach of contract. In
response, the tenant argued that there was no
valid contract between them. The Court found
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that the parties’ words and actions showed an
intention to create a binding agreement and
concluded that there was a valid contract.

The tenant also argued that the terms of the lease,
including the commencement date, were uncertain
and therefore unenforceable. The Court found that
at the time the tenant attempted to get out of the
lease, the future event had already occurred as the
building was substantially completed; therefore,
the commencement date was certain and
enforceable. The Court commented however that
even if the future event had not occurred when the
tenant claimed there was no lease, the lease would
nevertheless have been valid. The Court
recognized that this arrangement was sensible and
practical in the context of the leasing of
unconstructed premises.

Bad Faith Conduct

In the 1994 Ontario Court of Justice decision of
Schramek v. C Corp (Ontario) Inc., the Court
adopted the comments from Canada Square. The
landlord and tenant entered into an offer to lease in
which the landlord was to construct a store for the
tenant. The term was to commence on the opening
for business by the tenant in the premises. The
landlord reneged on the agreement by refusing to
construct the store, citing a changed economic
climate. The landlord’s refusal effectively barred
the trigger event for the commencement date. The
Court held that the landlord acted in bad faith and,
under the circumstances, could not be permitted to
avoid its commitments. The Court recognized the
parties’ expectations at the time the agreement was
signed and concluded that the lease was binding
despite the contingent commencement date.
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